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Streamline Board Election Using Online
Voting

The growing use of computers and the increasing number of association Web
sites have paved the way for boards to switch from paper to online balloting, to
save money and streamline the voting process. Although online voting has been
around for a long time, it has not caught on as fast as other technological solu-
tions have. Security concerns, the need for bylaw changes to accommodate this
type of voting, and computer availability among the members are a few of the
problems that have prevented boards from adopting online voting.

Now, however, with better security and more technologically savvy
members, more associations are revising their bylaws to accommodate online
balloting while continuing to offer voting alternatives to members who don’t
have online access.

Typically, an association seeking to take its election online will hire a
company that specializes in online voting. The online voting company will
have its own secure data centers, where votes are gathered and tabulated. An

LEGAL COMPLIANCE

Comply with Federal Protections for
Returning Iraq War Veterans

The Department of Justice (DOJ) recently filed a complaint against a Virginia
company for allegedly violating the Uniformed Services Employment and Reem-
ployment Rights Act (USERRA). The company allegedly fired a Navy reservist
without good cause when he returned from Iraq.

(continued on p. 2)

Congress is currently increasing pressure for troop withdrawals in Iraq. If
this occurs, the DOJ might be fielding more USERRA complaints in the upcom-
ing months as soldiers make the transition back to civilian life.

USERRA is intended to protect members of the guard and reserves from
job loss, demotion, loss of seniority, and loss of benefits when they are called to
active duty. You may have employees who have reported for duty in Iraq. If so,
these employees are protected under USERRA, and the law prevents you from
discriminating or retaliating against them for fulfilling their military duties.

“The law applies to all employers, including the federal government, state
and local governments, and private employers, regardless of size,” says Matthew
Quarles, a senior human resources consultant with Watson Wyatt Worldwide.

(continued on p. 4)
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Online VOtil’lg (continued from p. 1)

outside vendor allows for voter confidentiality and security in a neutral,
third-party environment. This shields the board from possible voter-
fraud accusations by disgruntled members whose vote results did not go
their way.

Benefits to Online Voting
Here are the immediate benefits of online voting.

Cost effectiveness. Not only will you save money on printing bal-
lots, but you also save with tabulation costs associated with ballot returns.
Often, associations will hire an accountant to count the votes and to certify
the election results. With an online balloting system, the system will count
the votes immediately. It is fully auditable and anonymous.

If your community’s governing documents allow you to notify your
members of an upcoming election or other vote by email, rather than by
traditional mail, you can save on the cost of postage. The United States
Postal Service recently raised the cost of a first-class stamp to 41 cents.
“If a board that proposes to change a bylaw is required to provide the
full text of the governing documents along with its proposal, the cost
of postage can be significant,” says Raj Naik, vice president of Votenet
Solutions, a Web-based voting provider. Notifications through email
and attached PDFs of governing documents can save an association in
postage.

Increased voter participation. Once paper ballots are mailed, it is
often difficult to communicate with voters to encourage them to vote
and mail the ballots back or to show up at a specific voting site. This
method requires work on the voter’s part.

An online election system will allow emails to be sent as broadly or
as targeted as needed. After sending email notices, you can send targeted
email reminders to members who have not yet voted.

On average, Naik has seen a 3 percent to 28 percent increase in voter
participation when the client has moved from paper to online balloting.
Convenience is a big consideration in the increase. And Naik sees con-
venience playing a bigger role as technology moves toward mobility. His
company is considering other devices, such as cell phones and wireless
email devices, to cast votes.

Everybody is included. An online balloting system can accommo-
date paper ballots for those members without access to computers or who
choose not to vote online. “About half of our clients still process some
amount of paper,” says Naik. Votenet Solutions has an administrative sec-
tion where paper votes can be collected and then manually entered into the
system by an administrator.

Scalable voting systems. The community associations that work with
Votenet Solutions have anywhere from 20 members to 28,000 members.
Election vendors can offer different packages depending on the number
of members, and in the case of Votenet Solutions, a package can accom-
modate management companies responsible for multiple associations, thus
saving time and money across the board.

(continued on p. 3)
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Successful Transition
Indicators

Naik finds that the more Web-based
applications an association has
adopted, the greater the chance for

a smooth transition from paper to
online ballots. “When an association
already has a Web-based infrastruc-
ture in place, that association knows
who its members are and has the
means to communicate with them
through the Internet.” A robust asso-
ciation Web site has up-to-date mem-
ber lists that an election vendor will
then input into its own database and
customize for a community.

“Also, with a robust Web site,
association members are already
accustomed to paying dues and receiv-
ing e-newsletters online,” says Naik.
“Online voting for these communities
becomes a natural extension of the
services offered on the Web site,” adds
Naik. Election vendors such as Votenet
Solutions can offer a hosted application

that can carry the look and feel of the
association Web site.

Although Internet security is
always a prime concern for elec-
tion vendors, Naik has noticed that
concerns about Internet security
have become less of an obstacle for
members who are considering using
an online voting service. Over time,
with more members doing busi-
ness online, potential voters have
become more savvy about Internet
security. “They won’t input infor-
mation unless they see that the Web
site has a secure HTTP connection.
And they know not to input infor-
mation that might compromise their
identity,” says Naik.

Increasing Member
Participation

Naik cautions that online voting is
not a “build it, and they will come”
scenario. “If members are fired up
about an election, they will vote

regardless of the medium,” he says.
As a result, member participation is
an outcome of election marketing
and how invested the members are in
the community.

Ideally, you will have a robust
association Web site that gathers cur-
rent email addresses. These email
addresses can be used to explain
issues, send newsletters, and, gener-
ally, to get the word out about the
election. One tip is to set up a voting
demonstration at an open meeting.
Members can view the sample ballot
online and try out the system. This
will create a buzz about the move to
online balloting.

Software solutions such as online
discussion forums can help create a
sense of community. The more ways
you can reach members and foster a
sense of community, the more they
will participate and feel engaged in
the process. Try following the lead of

(continued on p. 4)

Often, when you need a fuel delivery, tomorrow is too
late. Relax...Stuyvesant is on the job. With more than
100 GPS equipped delivery trucks and our own deep
water oil terminal, Stuyvesant has everything we need to
get you what you need, promptly and quickly.

Stuyvesant puts all its energy into serving you:
* 4th Generation hands-on ownership
e The largest, most knowledgeable and responsive
sales force in the industry
* Technicians on call 24 hours a day, 365 days a year
* 100 GPS-equipped delivery trucks
* 23 million gallon local deep water storage facility
e Largest independent Natural Gas marketer in NY

IT’S SNOWING HEAVILY
AND THE BUILDING’S FUEL SUPPLY
IS PERILOUSLY LOW.
THE BUILDING MANAGER CALLS
STUYVESANT.

9:45 AM:

TANK IS FULL!

* BTU/Dual Fuel Management
* Innovative, custom tailored pricing plans

A lot of companies promise good service, but our pledge
is backed by a family tradition that has spanned four
generations. So for reliable delivery, exceptional service
and a pricing plan that fits your specific needs, look to
Stuyvesant.

esant

FUEL SERVICE CORP

THE DIFFERENCE IS OUR ENERGY
642 Southern Blvd, Bronx, NY 10455 « 718.665.5700
o www.stuyfuel.com
Contact Jim Slattery, 718.304.1115
or Lou Romano, 718,304.1111




4 COMMUNITY ASSOCIATION MANAGEMENT INSIDERe

OcrToBer 2007

Online Voting (continued from p. 3)

CNN and Youtube.com: They recently
co-hosted the Democratic presidential
debates. Afterward, the presidential
candidates’ statements were posted on
Youtube.com in online video format.

While hosting a debate might
involve too much effort, placing online
videos of candidates’ statements on
your association’s Web site could cre-
ate excitement about the upcoming

election and generate the type of mem-
ber participation you seek.

Elections are time-consuming,
from accepting nominations to publish-
ing the results. However, by using tech-
nologies such as online balloting, you
can streamline the process and make
it more efficient. The printing of bal-
lots and biographies, mailing election
packets, collecting them, and finally,
tallying, tabulating, and publishing the
results, can all be eliminated.

EDITOR’S NOTE: Be sure to check
with your attorney before using
online voting. Some state laws have
specific requirements for board
elections. For example, California
requires use of a two-envelope sys-
tem, and Virginia requires election
notification by first-class mail.

Insider Source

Raj Naik: Vice President, Votenet Solutions
Inc., Washington, DC

War Veterans (continued from p. 1)

USERRA Eligibility

To have reemployment rights follow-
ing a period of service in the uniformed
services, your employee must:

Give advance written or verbal
notice. “The employee must give
you advance notice of his service,
unless there is some military neces-
sity making notice impossible or
unreasonable,” says Quarles. The
law does not specify how much
advance notice is required but the
Department of Defense advises
members of the National Guard and
Reserve that they should provide
their employers as much advance
notice as possible.

Serve no more than five-year
service time limit. There is a cumu-
lative five-year limit on periods of
military service a person can perform
while retaining rights under USER-
RA. “However, service performed
during time of war or national emer-
gency is exempt from the five-year
limit,” explains Quarles.

Be released from service under
“honorable conditions.” If a service
member has received a dishonorable
discharge, you are not required to
reemploy him.

Report to you, or submit
application for reemployment,
in timely manner. Upon returning

from military service, the employee
must report back to work within a
certain time period, depending on
how long he has been on leave, in
order to qualify for reinstatement. If
an employee misses the deadline for
reporting back to work, then the right
to reinstatement does not apply. Here
are the required time periods:

» One to 30 days. An employee
who has been on leave for one to 30
days must report back to work at the
beginning of the first regularly sched-
uled workday after his release from
military service, providing for travel
time and an eight-hour rest period,
says Quarles.

» 31 to 180 days. An employee
who has been on leave for 31 to 180
days must submit an application for
reemployment within 14 days after
his release from military service.

» More than 180 days. An
employee who has been on leave for
more than 180 days must seek reem-
ployment within 90 days of his release.

Employee’s Reinstatement
Rights

Once an employee meets the USERRA
eligibility requirements, you are
required to give him his job when he
returns from his military commitment.
The two exceptions to this law are

for changed circumstances and undue
hardships. If an employer’s circum-

Go to the Real Estate section of our Web site,

www.vendomegrp.com, for more information
about our publications.

stances have changed so much that
reemployment of the service member
would be impossible or unreasonable,
reinstatement is excused.

An example would be a layoft or
reduction-in-force that would have
included the employee, or filing for
bankruptcy, says Quarles. An employ-
er might also be excused if it shows
that retraining returning service mem-
bers or accommodating employees
with service-related disabilities would
be so difficult or expensive as to cause
“undue hardship.”

If the eligibility requirements
are met and no exceptions apply, the
returning employee has four basic
entitlements:

Prompt reinstatement. An
employee who returns after a leave
of 90 days or less must be reinstated
to the position he held or would
have held had he not left to serve
in the military, says Quarles. If the
employee was serving for more than
90 days, he must be reinstated to the
position he held or would have held
had he not left to serve in the mili-
tary, or to a position of like seniority,
status, and pay.

This means that if you have
filled the employee’s position in his
absence, you must provide him with
a similar position when he returns,
Quarles explains.

© 2007 by Vendome Group, LLC. Any reproduction is strictly prohibited. For more information call 1-800-519-3692 or visit www.vendomegrp.com.
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Accrued seniority, as if con-
tinuously employed. “This is the
‘escalator principle’ that has been a
key concept in the USERRA,” says
Quarles. The escalator principle
requires that each service member
step back onto the “seniority” esca-
lator at the point he would have
occupied if he had remained con-
tinuously employed.

For example, if the employee
would have been promoted had he
not left to serve, he would be entitled
to that promotion upon reinstatement.

Training or retraining and
other accommodations. If your
employee suffered a service-related
disability, the employer is required
to make reasonable efforts to
accommodate the disability, says
Quarles. If this is not possible with
reasonable employer efforts, the

employer must reemploy the person
in some other position he or she is
qualified to perform and which is
the “nearest approximation” of the
position the employee had before,
in terms of status and pay, with full
seniority, adds Quarles.

Special protection against dis-
charge except for cause. Unless
the employee has done something
that justifies firing a returning
employee, an employer can’t fire a
reinstated employee without a good
reason, says Quarles. Employees
who have served 31 to 180 days may
be terminated only for cause dur-
ing a 180-day period after returning
to work. And employees who have
served for more than 180 days may
be terminated only for cause during
a one-year period after returning to
work.

Employee Benefits During
Absence

When an employee is called for
military service, USERRA requires
you to grant him an unpaid leave of
absence. If he requests, he must be
permitted to use paid vacation time
that had accrued before the begin-
ning of his military service instead of
unpaid leave. USERRA also requires
that service members who conclude
their tours of duty and who are reem-
ployed by their civilian employers
receive all benefits of employment
that they would have obtained if they
had been continuously employed.
These benefits include:

Pension. You must count the time
your employee is on leave as time
worked, for purposes of determining
when the employee becomes vested
in a pension plan and how much the

(continued on p. 6)
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War Veterans (continued from p.5)

employee accrued under the plan. You
must also make any payments you
would have been obligated to make

to the employee’s pension plan while
the employee was on military leave.
However, an employee on military
leave is responsible for making his
own contributions upon his return to
employment, says Quarles.

Upon an employee’s return, he is
given up to three times the length of
his leave to make up for any deferred
employee contributions but no lon-

ger than five years, says Quarles.
And you must make any applicable
matching contributions that apply to
the deferred payments, he adds.

Health benefits. You must con-
tinue to provide health benefits for
an employee (and his dependents, if
applicable) on leave for less than 31
days, at the same cost as an active
employee, says Quarles. And you
must allow an employee on leave for
more than 31 days to buy coverage
under terms similar to federal and
state COBRA laws, he says.

When an employee returns from
military service, you must immedi-
ately reinstate health benefits for him
(and his dependents, if applicable),
even if your health plan normally
imposes a waiting period on new or
returning employees, says Quarles.
This applies whether the employee
paid for or dropped coverage while
on military service, he adds.

B Uniformed Services Employment and

Reemployment Rights Act: 38 USC
84301 et seq.

Insider Source

Matthew Quarles: Senior Consultant, Wat-
son Wyatt Worldwide, Los Angeles, CA

PARKING ENFORCEMENT

Use Clause to Boot lllegally Parked Cars

Community associations face consid-
erable difficulty in enforcing parking
rules and conveying to members the
importance of following the rules to
maintain the neatness of the commu-
nity. A recent example in a California
community association illustrates this
problem. Between June and Septem-
ber of last year, the association had
sent notices and fines to a member
for violating the parking rules, and
eventually the fines totaled $5,500.

The member was fined for parking
a large commercial vehicle in his drive-
way. The association prohibits parking
commercial vehicles on association
property, and members’ vehicles must
be parked inside garages. After sending
the notices, the association then filed a
lawsuit against the member and won a
court judgment against him.

Rather than send multiple
notices and fines that end up being
ignored, associations often have
more success by booting the cars
of members and renters who vio-
late parking rules. Booting cars is
one of the most effective ways to
enforce parking rules against mem-

bers and renters who, for example,
park in a no-parking zone or anoth-
er member’s space.

However, booting can lead to
lawsuits. Members or renters whose
cars get booted may sue the associ-

Use Clause to Get Members’/Renters’
Authorization to Boot Cars

Here is a Model Clause, drafted with
the help of Colorado attorney Loura
Sanchez, that you can put into your
parking contract to get authorization

from members and renters to boot
their illegally parked cars. Speak
with your attorney before adapting
this for use at your community.

AUTHORIZATION TO IMMOBILIZE VEHICLES
a. Parking Rules. The association has promulgated rules related to parking

within the Community, which rules can be found at [insert appropriate sec-
tion]. Among those rules are several enforcement provisions, including provi-
sions relating to the immobilization of cars (also known as “booting”) at [insert
appropriate section).

b. Booting authorized. In the event a Member or Renter fails to comply
with any of the parking rules, the Association shall have the authority to place
an immobilization device, or boot, on the vehicle in violation.

c. No liability. The Association shall not be liable for any claims of dam-
age to any vehicle resulting from the installation, utilization, or removal of an
immobilization device.

d. Member or Renter responsibility. The Member or Renter whose vehicle
has been immobilized in each instance shall be responsible for all costs of
removing the immobilization device.

e. Other remedies. The Association shall also have the right to utilize other
remedies available to it at law or under the Association’s governing documents
in the event of a violation of a parking rule. Such remedies may include, but are
not limited to, the imposition of a fine and/or the towing of a vehicle.

Sign up for a FREE Email Update!
Our E-Alerts get sent to your inbox—

after you sign up at www.vendomegrp.com

© 2007 by Vendome Group, LLC. Any reproduction is strictly prohibited. For more information call 1-800-519-3692 or visit www.vendomegrp.com.



OcrtoBer 2007

COMMUNITY ASSOCIATION MANAGEMENT INSIDERe 7

ation, claiming that it does not have
the legal right to take that action.

And booting cars can lead to confu-
sion and anger, as well, if members
or renters did not expect it to occur.

To avoid these problems,
include a clause in your parking
contracts with members and renters
that gives you the explicit authority
to boot cars that are parked in vio-
lation of your community’s park-
ing rules, recommends Colorado
attorney Loura Sanchez. If you do
not use parking contracts, you can
give your members and renters a
separate authorization to sign. On
p. 6, we give you a Model Clause
that you can adapt for use at your
community, authorizing the use of
booting illegally parked cars.

Why Clause Is Needed
Because boots immobilize cars,
many states and localities consider
the practice of booting to be tam-
pering, and have laws that forbid
tampering with cars. Associations
in these places risk both criminal
and civil liability if they take this
step.

But most of these laws also state
that immobilizing a car is not con-
sidered tampering if the owner of
the car has consented to it, says San-
chez. Therefore, she suggests adding
a clause to your parking contracts
that authorizes you to boot illegally
parked cars.

Some people in the community
association industry say that if the
association’s “Covenants, Condi-
tions, and Restrictions” contain the
right to boot cars as a method of
enforcing its parking rules, there is
no need to also include this right in
the parking contract. When mem-
bers accept a deed to a unit, say
some associations, they accept the
declaration and governing docu-

ments as a contract between them
and the association and are bound
to the policies in those documents.

To an extent, this is true, says
Sanchez. But although these poli-
cies might cover members, they
don’t cover renters. And even with
respect to members, having an
actual written authorization clari-
fies matters and is, therefore, pref-
erable, says Sanchez.

EDITOR’S NOTE: Your parking con-
tract should state that renters must
comply with the association’s park-
ing rules. And you should require
renters to acknowledge in the park-
ing contract that they have been
provided with and have read a copy
of those rules, and that they agree to
comply with them.

What Clause Should Say

The clause you include in your park-
ing contract to get the authority to
boot cars should do the following:

Refer to association’s parking
rules. “Booting someone’s car is
likely to produce an outraged, emo-
tional response,” warns Sanchez.
It’s a good idea to remind members
that the association has parking
rules that everyone has agreed to
and by which everyone is bound.
Your clause should also refer to
the specific part of your governing
documents that covers booting, if
applicable.

Give association authority to
boot. Next, state that the association
has the specific authority to boot ille-
gally parked cars.

Explain association is not
responsible for any damage to
car. You do not want angry mem-
bers sending the association bills
for damage to the car resulting from
installation, utilization, or removal
of the boot. State that the associa-

tion will not be liable for any dam-
age caused in this way.

A court might not enforce this
provision if you or the company you
hire to install and remove boots is
negligent in how this is done, San-
chez notes. But she still suggests
writing it into the parking contract
and leaving it to a court to decide
whether it will enforce the provision
in any given circumstance. An alter-
native is to state that the association
will not be liable for damage unless it
was somehow negligent.

Require member or renter
to pay for removing boot. Warn
members and renters that they will
be responsible for paying the cost
of removing the boot. Most asso-
ciations hire an outside company to
provide booting services. Having to
pay to get the boot removed is one
of the main incentives for members
and renters to obey the associa-
tion’s parking rules.

EDITOR’S NOTE: If you are going to
hire an outside company for booting
services, make sure the company
provides services 24 hours a day,
seven days a week, says Sanchez.
People will get angry enough at hav-
ing their car booted, but they will get
even angrier if they can’t get anyone
to remove the boot when they need
their car. And a court might consider
immobilizing a car for a whole week-
end, for example, to be unreason-
able, she adds.

Authorize association to use
any other available remedies.
State that the association has the right
to use other remedies available to
it, under law or under its governing
documents, in the event of a parking
rule violation.

Insider Source

Loura Sanchez, Esq.: Partner, HindmanSan-
chez; Arvada, CO
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RECENT COURT RULINGS

» Further Trial Needed for Architectural
Committee Dispute

Facts: An association’s covenants give the architec-
tural committee broad powers to approve or disapprove
proposed modifications to members’ homes. A mem-
ber submitted plans to the committee for a guest house
and a detached garage on his property. The plans were
approved, and the member was advised that any chang-
es would need to be resubmitted. The member then
modified the plans to locate the two structures closer to
the boundary of the property.

After resubmitting, the committee denied the plans.
The member continued with the construction, and the
association began to assess a $500-per-day fine for
the alleged violation. The member sued the associa-
tion. The lower court granted judgment without a trial,
deciding that the committee had arbitrarily and unrea-
sonably disapproved the member’s plans, and that as a
result, the fines were invalid and construction could be
completed.

Decision: The Arizona appeals court reversed the trial
court’s decision and sent the case back for retrial.

Reasoning: To issue a judgment without a trial, a
judge must be presented with no undisputed facts.
Here, the appeals court decided that, based on a disput-
ed fact, a judge could conclude that the committee was
reasonable in denying the proposed plans. One of the
committee’s reasons for denying the application was
that the garage would affect other members’ views.
According to the member, the garage would be almost
invisible to anyone in the common areas of the com-
munity. However, the association submitted affidavits
countering the claim, stating that the proposed garage
would not be hidden from view.

B Tierra Ranchos Homeowners Assn. v. Kitchukov, August
2007.

» Member Wins Award Against
Association’s Insurer

Facts: At a California condo association, individual
members do not own the garages, which are located

in the community’s common area. When a member
pressed the remote garage door opener, the garage
door struck the member’s guest, who was thrown to
the ground and suffered a broken hip. The guest sued
the association and the member. The association’s
insurer provided the association’s defense. However,
the insurance adjuster denied the association’s request
to defend the member, even though the accident had
occurred in a common area.

The member sued the insurer, claiming that in
denying the request to defend the member, the adjuster
did not follow proper protocol and did not have
the authority to deny the request. Also, the insurer
approved the adjuster’s conduct after it occurred.

The trial court found that the insurer had a duty
to defend the member. The jury awarded $1.5 mil-
lion in compensatory damages to the member and
approximately $8.3 million in punitive damages. The
trial court conditionally granted the insurer a new trial
on the issue of punitive damages, unless the member
agreed to a reduction. The member agreed to reduce
the punitive damages award to $1.5 million. The
insurer appealed the punitive damage award, and the
member appealed the reduction of the punitive dam-
ages award.

Decision: The California appeals court upheld the trial
court’s decision.

Reasoning: The insurer’s decision to deny a defense
caused economic harm and emotional distress to the
member, and not physical harm. In the spectrum of
reprehensible conduct requiring a punitive damage
award, the insurer’s misconduct was relatively minor.
Also, the defense request denial was an isolated inci-
dent.

The court saw the compensatory jury award as very
substantial. The member recovered all of her economic
damages, including attorney’s fees. Therefore, the trial
court was justified in lowering the punitive damage
award.

B Walker v. Farmers Ins. Exchange, June 2007.
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